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Abstract: Mineral ownership and the constraints placed upon 
developers of mineral resources vary from one country to 
another. Some have had ownership of mineral resources and 
compensation for their extraction enshrined in statute over 
many centuries while for others this is a relatively new concept. 
The majority of the world’s countries favour ownership of 
strategic minerals such as coal, oil, gas, gold etc being vested in 
the State; the right to extract then being allowed under licence 
or permit. Some countries also have rigorous legislation that 
controls mineral operations in order to prevent future 
environmental disasters, while others due to their own 
particular circumstances may have little if any controls. The 
requirement to pay compensation as a consequence of mineral 
exploitation will also vary according to the locality, the 
presence of protected sites and the proximity of habitation. 
Mineral ownership for sites subject to possible shale gas 
fracturing has also focussed the public’s attention on mineral 
ownership and the role of the State in extracting this resource 
in an environmentally acceptable way.  The International 
Society for Mine Surveying (ISM) is an association of 
specialists in mine and mineral surveying from all across the 
world and its continents, with a considerable number of 
members providing clear guidance on mineral estate 
ownership.  
This paper will briefly outline the educational and scientific 
role of ISM and will then examine the legal constraints behind 
mineral ownership and surface support across several member 
states. The paper compares and contrasts the law of ownership 
for both surface and minerals estates across each of the 
selected countries with the overall objective of deriving 
conclusions and formulating suitable recommendations that 
are based on best practice. Where appropriate, statutory 
requirements placed on mineral operators regarding the 
payment for compensation to surface estate owners and other 
parties with vested interests will be discussed. 

I. ISM 
As indicated in the statues of The International Society of 

Mine Surveying (ISM), ISM is an association of specialists 
in mine surveying and is a permanent member of the World 
Mining Congress.  

I. Membership 
Current membership of the ISM reflects the mineral 

industry across the world with members from across 
Australia, Europe, South Africa, China, Mongolia and North 
America representing some 42 countries. 

II. MINERAL OWNERSHIP AND THE LAW OF 
SUPPORT 

A. EUROPEAN UNION 
The European Union consists of 28 Countries are subject 

to both National and European Union legislation. 
Legislation passed at a European Union level will always 
have superiority over National law. Certain areas in which 
mineral operators would have a particular interest would 
include Environmental Impact assessment and the Mining 
Waste Directive. 

B. UNITED KINGDOM 
In the UK, the law relating to compensation for surface 

damage as a result of mineral extraction and the removal of 
surface support, has developed over many years, and is 
regulated both by the State through mining statutes and, also 
through civil law proceedings between individuals. 
Compensation for subsidence can be divided into two main 
areas, namely: 

Common law: Compensation based upon title deeds that 
has developed through the courts, and 

Statute: Compensation based upon statute passed by the 
British Parliament. 

1)  Common Law 
Land Law in England and Wales is based on the principle 

that the owner of the surface owns the underlying minerals 
(subject to important exceptions such as Crown minerals 
and coal). Allied to this, unless there is evidence to the 
contrary there is a presumed right of support attached to the 
land.  The right can be defined as the right to keep the 
surface at its ancient and natural level.  Unless the 
landowner has relinquished this right, as indicated by the 
title deeds, then the right will pass with the land to any 
subsequent landowner. Additionally, the right of support 
includes both subjacent and adjacent support and will extend 
laterally to all landowners whose ground is dependent upon 
that particular land for its natural support. Minerals can be 
sold separate from the surface (severed) or leased through 
negotiation between the parties to reach agreed terms. Such 
negotiations would have included rights to withdraw support 
from the surface (either implied or specific) and may have 
included provisions to make good the damage caused or pay 
compensation. In many cases the landowner granted full 
rights to withdraw support without the need to repair 
damage or pay compensation. This resulted in considerable 
hardship for homeowners living on the associated land and 
this led to the introduction of statutes to enable householders 
to secure a remedy for damage caused. In other instances the 
landowner made proper provision in the severance or lease 
for the repair of surface damage and the payment of 
compensation. 

2)  Statute 
The primary legislation is concerned with the extraction 

of coal, the extraction of salt in brine, the protection of 
public utilities through Mining Codes and the use of 
Working Facilities Orders. These provide remedies for 
subsidence damage. Coal, fissile minerals, oil and gas are 
vested in the U.K. Crown or State.  (Vincent, Powell, 
Trowman, 2014). 
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C. GERMANY 
Mining Law in Germany is primarily under the control of 

the individual Mining Authorities of the various Federal 
States as provided for by the Federal Mining Act 1980 

(Pielow, 2005). Amongst its provisions are sections dealing 
with the Health and Safety of mineworkers and third parties, 
mineral ownership and environmental protection. 

Regarding mineral ownership, the Federal Mining Act 
1980 provides Federal control over certain strategic minerals 
which would not come under the ownership of the 
freeholder. These minerals would include amongst others 
deposits of gold, copper, mercury, salt, as well as coal and 
coal bed methane. These minerals would however be 
worked by means of a Federal Mining Authority licence or 
permit, which would be available to any individual or 
mining company subject to certain legal requirements being 
met. The licence would enable, subject to the payment of a 
royalty fee, the exploration, exploitation and processing of 
the resource to be undertaken. The ownership of these 
minerals however is not vested in the State; they are merely 
administrated by the Federal Authority. They are referred to 
as “Free Minerals” or bergfrei. 

An Operation Plan is needed for exploration, exploitation 
and processing of the mineral resource. The Plan includes a 
Main Operation Plan outlining the extent of the mining area, 
technical details and timescale for working, a Special 
Operation Plan and a Framework Operation Plan; all of 
which have to be approved by the Federal Mining Authority. 
Approval would only be obtained if the awarding authority 
is satisfied that the development is in the national and public 
interest, that the  mining company is competent, financially 
sound, that the operations can be undertaken safely and that 
the site can be restored to a satisfactory condition. The 
Operation Plan would also provide for compensation to be 
paid to freeholders for surface damage and inconvenience 
caused (Pielow, 2005). He also states that the Framework 
Operation Plan provides for the early investigation of 
environmental impacts. The Plan could also be rejected or 
restricted if there is over riding public interests such as 
urban planning, nature conservation, together with air and 
noise pollution. To enable these matters to be fairly 
determined, prior to making a decision on whether to 
approve the Operation Plan, the Competent Authority has to 
consult with interested parties.  

With reference to the Federal Court in Civil matters 
(Bundesgerichtshofs in Zivilsachen, BGHZ), (report of 
cases in civil law matters) vol. 111, p263, Pielow (2005), 
indicates that with regards to deep mining, under the Federal 
Mining Act 1980, in the event of any conflict between the 
mining company and the surface freeholder, with regards to 
surface support, the mining company must act in a 
reasonable way. 

Preusse et al (2014) indicates that the Federal Mining Act 
focuses on the angle of main influence and the area of main 
influence. Section 120 of the Act defines what is known as 
the mining subsidence assumption. Where there is any claim 
for surface subsidence within the main area of influence, 
there is a presumption in favour of the surface freeholder 
and it is the responsibility of the mining company to 
disprove any subsequent mining subsidence claim 
consequential to mining activity. Preusse (2014) also 
indicates that Section 125 of the Act requires the mining 

company to monitor all ground movement within the area of 
main influence. He also indicates that section 5 of the Act 
requires that mining operations outside of the area of main 
influence needs to be supervised, if there are structures that 
have been affected by mining subsidence. Hence the area of 
main influence will become the area of 99% subsidence-
volume. This is then defined by the angle of draw. (Preusse 
(2014) has indicated a value of 60 gon (54 degrees) would in 
some cases be appropriate). 

With regards to the extraction by opencast mining 
methods of brown coal, it is recognised that this causes 
severe environmental pressure and also community 
disruption. To assist in the development procedures, Brown 
Coal plans are required. These are approved by the planning 
authority of the affected area.  

Finally, those minerals not listed under the Federal 
Mining Act 1980 as free minerals are referred to as “land-
owned” minerals. These will belong to the land owner and 
include minerals such as basalt, slate and clay. Extraction of 
these minerals will also be under German regional planning 
law. 

D. HUNGARY 
(Havasi, 2014) specifies that the law of ownership of 

minerals and their exploitation in Hungary is strictly 
regulated by National law. The statute in force is the Act on 
Mining No. XLVIII (1993),  

1)  General provisions 
Its general scope is to regulate the: 

• mining of mineral raw materials; 
• the investigation and production of geothermic 

energy; 
• the establishment and operation of hydrocarbon-

carrying pipes; and 
• all tasks associated with the afore mentioned. 

The legal control over mineral extraction is to ensure an 
appropriate balance between the needs of the public 
regarding their enjoyment of their surroundings, health and 
safety, environment and property protection, sustainable 
management of mineral resources and geothermic energy 
resources. All State tasks connected to mining are managed 
by the Hungarian Mining Authority. 

In their natural location, mineral resources and 
geothermic energy are owned by the Hungarian State. After 
exploration and excavation, the mineral raw materials and 
the profitable utilized geothermic energy, belong to the 
mining entrepreneur (company).  

The exploration, exploitation of mineral raw materials 
and the utilisation of any geological structure suitable for the 
storage of hydrocarbons is permitted in and under the 
Earth’s surface, in a so-called mining field. In the case of 
underground gas-storing spaces, where hydrocarbons are in 
their natural location, the right of ownership can be obtained 
by a mining company through obtaining a gas-storing 
permission. This is applied for in advance, on the basis of a 
request to the Hungarian Mining Authority and the payment 
of a regulated mining annuity (royalty). 

In connection with starting a mining operation it would 
be necessary to have mining permissions from a number of 
other authorities (e. g. environmental, national historical, 
public utilities, transport). The permission applied for being 
dependent on the location of the mining field in question. A 
mining entrepreneur can commence the mining operation 
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after obtaining the permission of the Mining Authority and 
then conforming to the obligations required. 

For both exploited mineral resources and geothermic 
energy, a regulated mining annuity (royalty) would be due 
to the State. The excavated volumes of mineral raw 
materials are officially determined only on the basis of 
measurements done by a Chartered Mine Surveyor.  

2)  Mining exploitation  
The exploitation of mineral resources in Hungary is 

controlled by consideration of the following; 
Land owner: In an open field, preliminary investigation 

of the surface can be executed without excavating the soil 
surface on the basis of an agreement with the land owner in 
question and by declaring in advance the starting time of the 
investigation to the Mining Authority. 

Mining Authority: Exploitation can be performed on the 
basis of a permission obtained from the Hungarian Mining 
Authority. This would be for the: 

• investigation of mineral raw materials in an open 
field; 

• exploration, exploitation of a mineral deposit 
and utilisation of a waste rock pile after 
determining the mining location; 

• investigation, establishment, and utilization of 
geological structures for natural gas storage; 

• mining waste management; 
• civil blasting activity and trade of blasting 

materials; 
• etc. 

Responsible Minister: Mining operations in Hungary 
have a responsible government minister who in a closed 
mining field can let the winner of an advertised application 
have a Concession Contract for the following; 

• investigation, exploration, and extraction of 
mineral raw materials; 

• investigation, exploitation, and utilisation of 
geothermic energy; and 

• the establishment and operation of petroleum, 
petroleum products, and other hydrocarbon pipe 
systems with the exception of natural gas. 

Exploration, exploitation, and utilisation of waste rock 
tips must be executed only in accordance to an approved 
Technical Factory Plan.  

3)  Mining Damages and Subsidence 
Havasi (2015) informs that the Hungarian Act on Mining 

No. XLVIII (1993) provides guidance on damages as a 
result of mineral activity and compensation that would be 
available. This is outlined below; 

Mining damage: These are damages caused as a result of 
mining activity in land that is not owned by the mining 
company and which affects the associated real estate, 
buildings, or other parts of the estate. Mining damages also 
include the cost of pumping water and future costs that may 
be incurred to prevent and decrease damages. This would 
also include mining damage due to subsidence. 

Where compensation is payable, a mining entrepreneur 
has to attempt to come to a mutual agreement with the 
affected party. Where no agreement is reached, the mining 
entrepreneur is obliged to pay the damaged person a sum of 
compensation supported by an expert opinion within 30 
days of when the compensation is payable. The damaged 

person can enforce the payment of compensation where 
these are due and the mining entrepreneur has not paid by 
the required deadline.  

Compensation is not payable for building damage for 
those structures constructed within a mining field that was 
reserved for mining excavation and they were built within 
the boundaries of a mining field without any construction 
permission, or if the conditions for preventing damages were 
broken during the construction work. 

E. SOUTH AFRICA 
Mineral rights in South Africa have developed as a result 

of colonization by both the Dutch and British and 
subsequent legislation passed by the current ANC led 
Government. The influence of the European law systems 
resulted in the presumption that the surface owner of the 
land also owned the land below to the centre of the earth and 
the space above the land to the heavens.  This however has 
been superseded by subsequent legislation affecting mineral 
rights.  

Tariq Bakheit (2015) indicates in his paper Mining and 
Land Access Issues in South Africa Minerals Laws that the 
mineral right holder is also entitled to an undisturbed 
possession of his rights as enshrined in his licence title. 
Thus, the surface owner is prohibited from altering the 
nature of the surface in a way that would convert the right 
held or result in making it more difficult to exercise. 

The Cradock Proclamation of 1813 reserved the ‘right to 
mine’ precious stones, gold and silver for the Government 
of the Cape Colony (Cawood, Minnitt 1998).  

Independent Provincial States developed their own legal 
rights over minerals. From 1836, the Republics of the 
Transvaal, Orange Free State and Natal, passed statutes 
which reserved certain minerals to these new States. 
(Cawood, Minnitt 1998).  

From 1910 onwards, provincial statutes were 
consolidated with the previously independent Republics of 
the Cape Colony, the Transvaal, Orange Free State, and 
Natal becoming part of the Union of South Africa.  Cawood 
indicates that the first statute affecting mineral rights 
ownership in this consolidation process was the Land 
Settlement Act of 1912 (Cawood, Minnitt 1998).  This was 
an attempt to reserve all mineral rights to the State, not just 
the right to mine. However, as an initial step towards future 
privatisation of mineral rights, in 1917 the reservation to the 
State was overturned so that the mineral rights reverted back 
to the land owner. It was recognised that the State owned the 
mineral rights to the land that it owned at that time and any 
subsequent sale of this land would not include the minerals, 
unless they were specifically mentioned, so they remained 
owned by the State. The State would also retain the right to 
mine gold, silver and precious stones on all categories of 
land.  

The Natural Oil Act 1942 and the Atomic Energy Act 
1948 provided for oil and gas together with fossile minerals 
to be vested in the State. Precious stones would come under 
the Precious Stones Act 1964.  Further consolidation of 
mineral rights was achieved by means of the Minerals 
Rights Act 1967 which dealt with the administration of land 
over which the State had control. Here land was divided into 
three categories, namely, State land, Private land and 
Alienated land.  

The Mining Rights Act 1967 enabled relevant authorities, 
subject to the payment of compensation for any proven 
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surface damage, with the right to enter upon any land to 
investigate the occurrence of any minerals. The mineral 
right holder has a duty to exercise his right ‘in a reasonable 
manner, that is, with regard to the interest of the servient 
property and its owner (Schreiner, 1960). He must also 
reasonably exercise his rights in a way that would, as far as 
possible avoid prejudicing the surface owner and must 
respect the interests and convenience of the owner of the 
land (Bakheit, 2015). 

Further development occurred in 1975 with the Minerals 
Laws Supplementary Act. The Mineral Acts of 1991 which 
came into force on January 1992 saw the ‘right-to-mine’ 
principle expire. The Act was the biggest step towards 
exclusive private mineral rights ownership in South Africa, 
Cawood and Minnitt (1998).  

The State thereby relinquished its exclusive right to 
prospect and mine for natural oil, precious metals and 
precious stones on private land. The State also lost its 
permitting control over proclaimed mining areas in favour 
of the surface owner.  

Section 64 of the Minerals Act 1991, allowed for the 
outright disposal of State owned mineral rights to the private 
sector. In its Minerals Act Circular no. 13 dated 14th 
September 1994, the Department of Mineral and Energy 
Affairs (DMEA) discouraged the disposal of State-owned 
mineral rights on the grounds that there were sufficient 
provisions in the Minerals Act to protect the interests of 
mining companies (Cawood, Minnitt 1998). 

The Minerals & Petroleum Resources Development Act 
2002 (MPRDA) came into operation on 1st May 2004. Tariq 
Bakheit (2015) indicates that one of the MPRDA’s 
important features pertains to the issue of minerals 
ownership. Section 3(a) of the Act gave ownership of 
minerals in the subsoil to the State while Section 2(a) 
recognises the State’s right to exercise sovereignty over all 
mineral resources. As stated in Section 3(1) of the Act, 
“Mineral and petroleum resources are the common heritage 
of all the people of South Africa and the State is the 
custodian thereof for the benefit of all South Africans.” 
However Walde (2002) and Bakheit (2015) indicate that the 
State has the authority to issues licences to private operators 
to access and mine these resources. 

Section 4(2) of the Act also states that where common 
law is inconsistent with this Act, the MPRDA prevails. 
Hence mineral rights are now derived from statutory rather 
than common law principles.  

Section 5(4) of the Act also indicates that no person may 
prospect for or remove, mine, conduct technical co-
operation operations, reconnaissance operations, explore for 
and produce any mineral or petroleum or commence with 
any work incidental thereto on any area without an approved 
environmental management programme or approved 
environmental management plan. Section 5 (4) (c) also 
states that prior to prospecting or mining; the land owner 
must be notified and consulted.  

Section 48(1) of the MPRDA restricts or prohibits 
prospecting and mining on certain land. However under 
section 49(1) of the Act, the Minister, may lift the ban on 
any of the aforesaid areas if it is deemed desirable for the 
sustainability of mineral resources and in the national 
interest. Section 10 of the Act also indicates that interested 
parties must be consulted prior to an application for a 
prospecting right; mining right or mining permit has been 

received in respect of the land. Bakheit (2015) also makes 
the comment that the MPRDA 2002 seems to place a 
general preference to mining over other land uses.  

F. AUSTRALIA 
Mineral ownership in Australia has been tied very closely 

to that experienced in the U.K. Even though Australia is an 
independent country, it is still part of the Commonwealth 
and closely aligned to the U.K. with the UK monarch as 
head of State. The ownership of in-situ reserves and or 
resources throughout Australia is defined by the Mining 
Acts specific to each State or Territory. Minerals defined 
within each respective Act are usually vested in the U.K. 
Crown; otherwise the presumption follows that of the U.K. 
in that the surface freehold owner would own all minerals 
below the surface to the centre of the earth and also have 
rights over the space above. They would also be able to 
claim compensation for trespass against anyone who 
wrongfully extracted the minerals under their land. 

McKibben (2016) indicates that the National Government 
is not the principal holder of the mineral rights. He indicates 
that this is because mining is not explicitly mentioned in the 
Australian Constitution. Therefore ownership of minerals 
found both onshore and off shore to the 3 mile limit belong 
to the relevant State/Territory Government. For example 
gold and silver would belong to the Crown and in certain 
Australian States/Territory; the Crown has been given 
ownership of all minerals. In Victoria, under the Mines 
Resource (Sustainable Development) Victoria Act 1990, the 
Crown owns the vast majority of minerals. Hence the land 
owner now has limited control over the minerals below their 
land.  

It is interesting to note that mining is prohibited within 
100m of any house, provided that it was in existence before 
mining/exploration had commenced and also on indigenous 
lands under the Aboriginal Heritage Act 2006. However, 
these restrictions can be removed with the consent of the 
landowner. This action will subsequently impact on any 
future landowner and since there is no requirement for this 
consent to be registered, future landowners may suddenly be 
faced with the impact of mineral exploration and extraction. 
These provisions also apply to Tasmania under the Mineral 
Resources Act 1995 and New South Wales under the 
Mining Act 1992. 

The Native Title Act 1993 also stipulates that common 
law recognises native title. The Act indicates that the native 
title rights are determined on a case by case basis. Provided 
that a previous Act of parliament has not extinguished native 
title, then the Act further indicates that all Crown land may 
be subject to native title rights. In New South Wales, with 
the exception of gold and silver, Aboriginal Land Councils 
have been granted title over minerals on their land 
(McKibben, 2016). 

Regarding uranium deposits in the Northern Territory, 
McKibben (2016) indicates that under the Atomic Energy 
Act 1953, property rights over this mineral are retained by 
the Commonwealth.   

The Crown, as the mineral owner will through the 
Minister for Resources, Energy and Northern Australia and 
subject to certain conditions, issue mining licences and 
mineral leases to enable the extraction of these possible 
resources. These conditions would include such areas as 
environmental protection and exploitation that follows the 
principle of “sustainable development”. For in-situ reserves 
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or resources that are not defined under the Acts, Regional or 
Local Planning Authority legislative frameworks will need 
to be followed in order to secure a Development Approval 
and or work authority to extract these materials. McKibben 
(2016) states that for most States/Territory, exploration 
licences are granted on a first come, first served basis. 

Hepburn (2011) indicates that “Private landowners do 
have the option to either exempt their land from the 
application of a licence or to circumscribe the scope of the 
licence”. An exemption from an exploratory or mining 
licence can also be made by the State Minister for 
Resources. The Minister will follow the guidance provided 
by Section 2A (2) of the Mines resource (Sustainable 
Development) Act 1990. 

This therefore requires the Minister when making a 
decision regarding the issue of a mineral licence to consider 
both the national and the Environmental Interests. Hepburn 
(2011) further indicates that where an exemption has been 
granted that the landowner may not assume that the land 
will not now be developed since an exemption may 
subsequently be revoked. 

The minister can also issue certain applicants coal mining 
licences over land, even if there is an exemption. 

For minerals defined under the Acts, applications are first 
made to the Minister. If these are then given priority, within 
2 weeks, the applicant will then need to advertise their 
name, the type of licence and the location. The notice will 
also outline procedures for objections. This is achieved 
through an advert in a State and a local regional newspaper. 
There is no requirement to directly inform affected parties 
and landowners. This is crucial, since objectors have only 21 
days from the date of the issue of the newspaper 
notification. These provisions also apply to Queensland 
under the Queensland Minerals Resources Act 1989 and the 
Queensland Environmental Protection Act 1994. 

In Western Australia, a prospecting licence can be 
granted by the Mining Warden. In this case the applicant 
would have marked out the boundary of the licence on the 
land, but he is not granted possession of the land. Western 
Australia along with Queensland use “special agreements” 
that are ratified through legislation (Barton, 2005). These 
agreements will deal with issues such as the construction of 
railways and other infrastructure. 

In general there are two mining licences. These would be 
an exploration licence, which can cover a large area of 
several square kilometres and a production mining licence 
which would cover a lot smaller area.  

1)  Mining Agreements 
A mining agreement is a long term contract between the 

project developer and the State Government. The contract 
would start following the initial discovery of the mineral 
resource and would be prior to further exploration. The 
agreement is given legislative status as a schedule in an Act 
of Parliament and provides a secure basis for the developer 
that the agreement would be fulfilled (Fitzgerald, 2005). The 
agreement will also set out the developer’s rights and 
obligations to finance the project. The State government 
would in turn grant the developer exclusive development 
rights to exploit the mineral resource. Included in the 
agreement would be the necessity to produce a mining plan 
and annually report on the reserves and method of working.  

 

2)  Compensation 
Compensation for mineral activity is possible in several 

ways. Regarding the State/Territory, they have to be 
compensated for the temporary transfer of mineral rights to 
the mine operator. This is usually achieved through the 
payment of royalties, resource rent taxes and other related 
payments (McKibben, 2016). Compensation can also be 
based on actual loss and the impact of any subsequent 
damage to the land. Damages can also be claimed for any 
losses accrued subsequent to being unable to use the land for 
a given period.  

G. USA 
In the United States, recording of mineral interests is 

dealt with by individual States under the Federal Mining 
Law 1872. Barton (2005) indicates that the Act is still in 
force today, however it does not include petroleum, coal, 
sand and gravel on Federal public lands. Therefore it will 
apply to metallic and hard rock minerals. 

The right to work minerals depend on whether the land is 
owned by the Federal Government, the individual State, 
private company or by a private individual. If it is owned by 
the Federal Government then acquisition of development 
rights is possible in two ways. Bassett and Becker (2005) 
state that for hard rock and metallic minerals, under the 
Federal Mining law 1872, individuals can enter on to 
Federal owned public land and stake a mining claim. The 
Federal Government under the Leasing Act 1920 can issue 
government leases for the extraction of coal, oil and gas. 

Mineral ownership in the United States of America 
differs from that associated with the majority of world 
countries in that its citizens are able to own both mineral and 
surface rights. Gruy (2015) states it is unique in that 
minerals such as gold, hydrocarbons and other minerals are 
vested in the surface owner who owns the land in fee 
simple.  Wittmeyer (2015) explains that this situation was 
partly prevented by the Homestead Acts of the 1800’s which 
encouraged the opening up and development of the West of 
the United States landmass. It is also worth mentioning that 
State law can vary considerably for certain States as their 
historical background can be influenced by English, 
Spanish, Mexican and even French law.  

Kline (2014) indicates that the surface and the underlying 
minerals may also be severed into separate and distinct 
property interests other than fee simple and  consequently, it 
is essential to know exactly what rights may have been 
transferred at the time of severance.  For example whether 
there is a right of surface support, whether any particular 
mineral has been reserved to the original owners and is 
exempt from the grant/lease or any particular working 
rights, etc.  The wording at the time the grant or lease was 
made must be considered in the vernacular of the time with 
regards to the mining and commercial world and the 
landowner. It must also consider the circumstances and 
intentions of those involved together with an understanding 
of mine and mineral operations at that time. However, the 
surface rights will be subservient to any rights associated 
with the exploitation of the minerals (Wittmeyer, 2015). 
Therefore, the surface owner cannot insist that the 
underlying minerals are not worked.  Consequently future 
surface development must consider these interests and the 
surface owner cannot prevent exploitation of resources 
beneath their property. Wittmeyer (2015) further indicates 
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that States such as Texas, Oklahoma, Colorado, New 
Mexico, Pennsylvania, and Louisiana have severed rights 
which allow the surface and the minerals below to be in 
differing ownership. 

Fractional ownership is also associated with mineral 
ownership. In this case the surface owner will possess 
around half of the underlying minerals rights below their 
property, with the remainder in the ownership of other 
family members, companies or government bodies 
(Wittmeyer, 2015).  57.2 million acres of land in the United 
States comprise of severed estates with Federal ownership 
of the mineral rights. Wittmeyer (2015) further states that 90 
percent of these estates are in Montana, Wyoming, 
Colorado, Arizona, California, North Dakota, New Mexico 
and Idaho.  

Surface estate owners who may not have the financial 
ability to work any minerals associated with their fee simple 
ownership have often sold their mineral rights to other 
interested parties. These mineral rights could also have been 
further dissected by the sale of differing minerals under the 
same surface parcel to different owners; so that for example 
there could be the situation where coal could be owned by 
one individual, while shale etc by someone else. 
Additionally, further severance of land estates form the 
minerals below can occur where land has been acquired for 
railways. Miningfacts.org (2015) point out that the United 
States Federal Government owns around 31 percent of non-
fuel mineral rights. However, these can still be “staked” by 
individuals who can acquire private rights to them.  

1)  Oil and gas 
Kline (2014) refers to the fugitive nature of oil and gas 

fields and that their precise locations are not fixed and that 
they can seep from one location to another and into a 
landowner’s well from neighbouring substrata.  

With regard to the extraction of oil and gas, the oil 
company will have to negotiate terms with the mineral 
owner. They will pay a royalty for the oil/gas extracted and 
a cash bonus per acre which is dependent on the potential 
for oil extraction. This is paid upon completion of the 
mineral lease agreement. If the area has already experienced 
successful drilling in the area, this could be several thousand 
dollars per acre (Ieneuroope.com, 2015). Additionally, profit 
due to the profit motive of reaching a swift conclusion, the 
negotiating period, acquisition of mineral rights, 
exploration, drilling and oil production is quicker than 
anywhere else in the world and can take months instead of 
years (Ieneuroope.com, 2015).  

Shale rock fracturing takes place generally on private 
land with the mineral rights under private individual 
ownership or owned by private companies. It has been 
stated (Leefeld, 2015) that fracking is presently being 
undertaken in 21 States. The Wall Street Journal on the 25th 
October 2013 stated that 15.3 million Americans in 11 
States live within one mile of a fracking well (Gold, 
McGinty, 2013). Across the United States, the Federal 
Government has taken hands off policy to the development 
of this resource. However in certain States there are 
regulations that can compel fee simple owners who have not 
severed their mineral rights to allow shale gas extraction 
(RAFI, 2015). The term used is “forced or compulsory 
pooling”. This is allowed under the North Carolina State’s 
Oil and gas Conservation Act 1945. Although a threshold 
for consent for mineral ownership has not been stipulated, 

RAFI (2015) states that the Mining and Energy 
Commission’s compulsory Pooling Study Group stated that 
90% would be appropriate. WRAL.com (2015) state that 
this may well result in landowners who oppose shale gas 
development will not be able to prevent development, even 
if they own the mineral rights.  

2)  Environmental Control 
The most important act governing mineral operations and 

environmental protection in the United States is the National 
Environmental Policy Act 1969. Essentially the Act requires 
that the mineral operator undertakes, firstly an 
Environmental Assessment to scope out the whether there is 
a need to undertake an Environmental Impact assessment.  

Environmental impacts caused by mining operations have 
also been mitigated in the United States through the use of 
bonds and assurance agreements. The guarantees ensure that 
the mineral operator is able to finance any expected or 
unexpected liabilities that may occur as a consequence of 
mineral extraction and processing. Boyd (2005) informs that 
their use has been for coal and hard rock mines.  

H. CHINA 
Xinhuanet.com (2003) state that China has one of the 

most diverse mineral industries in the world with 171 
varieties of minerals and of these, 158 have proved reserves, 
altogether providing 18,000 mineral deposits.  These include 
54 metallic minerals, 91 non-metallic minerals and 10 
energy related minerals. An example of the size of the 
Chinese minerals industry is that in 2011, the coal industry 
produced 3.52 billion tonnes (Reuters, 2011). 

Article 9 of the Constitution of the People’s Republic of 
China 1982 indicates that all mineral resources within the 
Chinese boundaries belong to the State. The current legal 
framework for the management of these resources was 
established through the Mineral Resources Law of the 
People’s Republic of China 1986. The right to work these 
resources is referred to as the “mining right” (Yu, 2016). 
Any violation of this law could result in mining activities 
being suspended with compensation paid to those adversely 
affected.   

Jean li, (2016) writes that it has been estimated that China 
has around 80,000 state owned mining companies and 
200,000 collectively owned mines. Of these, there are 489 
large mines and 1,025 medium sized mines (Xinhuanet.com, 
2016). Many of these mines are labour intensive and have a 
poor safety and environmental record. In 2003, China 
produced 35% of the world’s coal and yet Greenovation 
(2014), state recorded 80% of coal mine deaths for that year. 
Despite considerable improvements the figures for 2011 still 
show a death rate of 1,970 casualties, Figure1 
(Greenovation, 2014).   

To assist in the development of the mining industry, 
China has through memoranda of understanding, been able 
to cooperate closely with the United States and the UK in 
the exploitation and development of mineral resources. 
Foreign investment has also been encouraged and the 
Chinese 2011 catalogue (Jean li, 2016), specifies where 
particular investment and cooperation is to be encouraged. 
Greenovation (2014) referring to an article by Qian in the 
China Daily of the 18th July 2012 (Chinese Mining Seeks 
Investors); that in 2011, 56% of investment in Chinese 
mining development came from foreign companies.  
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To protect its strategic minerals, foreign investors are not 
allowed to explore and exploit rare earth minerals, tungsten, 
molybdenum, tin, antimony and fluorite together with any 
fissile minerals (Jean li, 2016). Also under “1983 Rules”, 
foreign companies are not allowed recover gold or silver. 
These minerals are controlled by the Bank of China 
(MacBride, 2001). 

The Ministry for Land and Resources grant mineral 
exploration rights and only mining companies who satisfy 
criteria regarding their mining plan, mining area, production 
rates, method of extraction, safety, clean production and 
environmental controls are allowed to operate. Companies 
must conform to environmental control regulations and 
restore any damage that may occur. The Ministry for 
Environmental Protection oversees environmental laws and 
regulations and monitors resource usage and the impact on 
the environment. Environmental Protection is provided 
under the Environmental Protection Law of the People's 
Republic of China 1979 (enacted fully in 1989) and the 
Mineral Resources Law. However mining has a major 
impact on land use and according to the Ministry of Land 
and Resources, in 2012 mining areas covered around 2 
million hectares. The expansion in the Chinese economy has 
resulted in these areas expanding by between 33,000 and 
47,000 hectares each year. (Greenovation, 2014) indicate 
that at present however, only 15% of land is being reclaimed 
and restored after the cessation of mining activities.  

The Environmental Protection Law, indicates that major 
developments are required to undertake an Environmental 
Impact Assessment.  The Environmental Impact Assessment 
Law 2002 categorises projects according to their potential 
impacts. Only those categorised as a “major impact” will 
require a full Environmental Assessment and mining 
activities fall under this category (Greenovation, 2014). 

Article 5 of the Mineral Resources Law of the People’s 
Republic of China 1986 provides for compensation to be 
paid for the use of mineral resources. This compensation is 
payable by the holder of the mineral rights. Fees are paid for 
the use of prospecting and subsequent mining rights. These 
fees are reduced for prospecting and mineral development in 
the Western regions and areas occupied by ethnic minorities 
(Xinhuanet.com, 2003). Mining licenses are obtained by 
mining companies for exploration and exploitation of 
mineral resources. The exploration licence would be a 3 
year lease which is obtained from the Central or Provincial 
Bureau of Land and Resources. MacBride (2001) indicates 
that for oil and gas, the term is increased to 7 years. The 
number of permit areas or blocks encompassed by the 
licence will vary according to the mineral under exploration.  

Mining licenses are determined by the size of the 
economic deposit with the terms ranging from 10 to 30 
years. Licensees can also apply to extend their mining 
licence within 30 days of its expiration.  Under Article 6 of 
the Mineral Resources Law, mining licence holders can 
transfer all or part of their licence area providing that they 
have governmental approval and fulfil certain provisions. 
The mining company in accordance with the provisions of 
articles 40, 42, 43 and 44 will be fined if they are mining an 
area without authorisation, not obtained a mining licence or 
are working an area that has economic importance to the 
area. Worked beyond their approved limits, sold or 
transferred the mineral right without authorisation or have 
used destructive mining methods (Yu, 2016). 

III. CONCLUSIONS 
It is apparent that the historical and political background 

of each country has influenced the current ownership system 
that is in place today.  

With the exception of the United States, all the countries 
examined have ensured that their Gold and Silver deposits 
are vested in the State. In China, these deposits are 
controlled by the Bank of China. For the other Countries 
examined, gold is administered by the Federal Authority in 
Germany, the Crown in the UK, and Australia, and the State 
in Hungary and South Africa. However, the State/Crown 
can authorise private companies to recover gold under the 
terms of a mining licence, subject to a licence fee and the 
payment of royalties. With the exception of South Africa 
and China, where all minerals are in State ownership, other 
minerals owned by the State for various countries include, 
coal, oil, coal bed methane, uranium and other fissile 
minerals, mercury and salt. 

In the United States, private individuals can own the right 
to extract any mineral if they have fee simple ownership of 
the surface estate or have leased the right from the mineral 
owner.  In the UK, apart from Crown/State minerals all 
other minerals can be in private hands. A similar principle 
applies to mineral ownership in Australia, with the UK 
Crown owning most minerals. Private ownership for 
minerals not under Crown ownership is possible with the 
surface freeholder owning those below his property.  

The right to work minerals by private companies are 
provided by various means. These are referred to as the 
mining right, mining licence, mining permit, and mining 
permissions. All are administered by either National or 
regional authorities and all have their own State legislation 
that considers mining safety and mining operations.  

The position of the surface owner with regards to 
compensation for damage as a result of mining operations 
varies between ISM member states. For Germany and the 
UK there is a presumption in favour of the surface owner. 
Unless the right has been sold along with the mineral rights, 
the surface owner has a right of support. However, the 
surface owner, even with the right of support, cannot insist 
that the mine operator does not work his minerals. In the 
case of South Africa, the mineral owner must exercise his 
right in a reasonable manner and not prejudice the surface 
owner. While in the USA, the surface owner is subservient 
to the mineral owner and cannot insist that the minerals 
below his property are not worked. 

Compensation for surface damage and inconvenience is 
recognised across the ISM member States examined for this 
paper. Certain Countries utilise statutory powers to provide 
compensation to surface owners, even if they may not have 
a natural right of support.  These statutory measures should 
be encouraged with the State funding the compensation or 
the mining company only being allowed to operate provided 
that they have sufficient funds to cover any future problems. 

The use of bonds or insurance agreements have also been 
utilised to ensure that the mining company has sufficient 
assets to cover both damage to individual householders and 
any potential environmental harm. In Australia and the UK, 
compensation can also be available to landowners, who 
because of mineral extraction may for a time be unable to 
utilise their land. The undertaking of environmental impact 
assessment of land prior to mineral extraction in order to 
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assess potential ecological and physical effects to the 
landscape is also to be encouraged.  
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